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Conrt File No. CV-10-8647-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF SKYSERVICE AIRLINES INC.

Between
Thomas Cook CANADA INC.
Applicant
-and -
SKYSERVICE AIRLINES INC.
Respondent
TWELFTH REPORT

TO THE COURT SUBMITTED BY
FTI CONSULTING CANADA INC.
IN ITS CAPACITY AS RECEIVER

INTRODUCTION

1. On March 31, 2010 (the “Date of Appointment™), FTI Consulting Canada Inc.
(“FTI”) was appointed as receiver (the “Receiver™) of all of the assets,
undertakings and properties of Skyservice Airlines Inc. (“Skyservice”) pursuant
to the order of the Honourable Mr. Justice Gans (the “Receivership Order”)
granted upon the application of Thomas Cook Canada Inc. (“Thomas Cook”)
pursuant to section 243(1) of the Bankruptcy and Insolvency Act R.S.C. 1985 c.
B-3 as amended (the “BIA”) and section 101 of the Courts of Justice Act R.S.O.
1990 ¢.43 as amended.
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2. To date, the Receiver has filed a number of reports including, most recently, its
Eleventh Report. The purpose of this, the Receiver’s Twelfth Report, is to
request the granting by this Honourable Court of an order approving the
settlement of a claim submitted by Quiettouch Inc. (“Quiettouch”) and vesting
title to certain information technology equipment in Quiettouch in return for a

withdrawal of its secured claim.

TERMS OF REFERENCE

3. In preparing this report, the Receiver has relied upon unaudited financial
information of Skyservice, Skyservice’s books and records, certain financial
information prepared by Skyservice and discussions with Skyservice’s
employees. The Receiver has not audited, reviewed or otherwise attempted to
verify the accuracy or completeness of the information. Accordingly, the
Receiver expresses no opinion or other form of assurance on the information
contained in this report or relied on in its preparation. Future oriented financial
information reported or relied on in preparing this report is based on assumptions
regarding future events; actual results may vary from forecast and such

variations may be material.

4, Unless otherwise stated, all monetary amounts contained herein are expressed in
Canadian Dollars. Capitalized terms not otherwise defined are as defined in the

Receivership Order or the Receiver’s Reports.

THE QUIETTOUCH SETTLEMENT

5. Quiettouch and Skyservice are or were parties to a managed services agreement
(“Services Agreement™) pursuant to which Quiettouch provided Skyservice with
hosting environment services, including hosting the Skyservice accounting system
and its e-mail and voicemail services (“Hosting Services”). In relation to the
Services Agreement, certain pieces of equipment belonging to Skyservice, such as

computer servers (the “Equipment”), were located in the Quiettouch premises.
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Subsequent to the date of the Receivership, Century Services Inc., the liquidator
under the Liquidation Services Agreement, offered the Equipment for sale as part
of the liquidation of the assets. Because the Receiver did not have physical
possession of the Equipment expressions of interest (“EOIs”) were requested
from interested parties. Three EOI's from arm’s length parties to purchase the
Equipment were received. The highest EOI was for $42,500. The Receiver
sought the return of the Equipment from Quiettouch to compiete the sale of the
Equipment; however, Quiettouch asserted it had a security interest in the

Equipment. Possession of the Equipment has remained with Quiettouch to date.

Other than the claim of Thomas Cook Canada Inc. (“Thomas Cook™) discussed
below, the Receiver is not aware of any other party having an interest in the
Equipment. In that regard, no party other than Thomas Cook filed a claim in the
Claims Process (defined below) 'alleging an interest in the Equipment. While
Thomas Cook filed a secured claim relying upon security documents including a
general security agreement, the Receiver has brought a motion returnable at the
same time as this motion to address that claim and, if the order sought therein is
obtained, it will result in a declaration that the Thomas Cook secured claim has
been satisfied in full. Further information in this regard is contained in the

Eleventh Report of the Receiver.

As part of the claims process approved by the Court pursuant to the order dated
July 27, 2010 (the “Claims Process”), Quiettouch submitted a claim (originally in
the form of an invoice delivered prior to the Claims Bar Date but later delivered
as a complete claims form) for $363,408, which it alleges is owing in relation to

the Services Agreement, among other things (the “Quiettouch Claim™).

Quiettouch alleged that the majority of the Quiettouch Claim was secured based
on language in the Services Agreement and further alleged that such security was

perfected by its possession of the Equipment.
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The Receiver issued a disallowance of the Quiettouch Claim (the
“Disallowance™), disallowing the claim as a secured claim on the basis that no
evidence had been provided to establish that the Equipment had been held as
collateral. The Receiver further noted that, with respect to any claim to this

amount on an unsecured basis, no evidence of mitigation had been provided.

Quiettouch disputed the Disallowance in accordance with the Claims Process and
the Receiver and Quiettouch engaged in discussions with a view to resolving the

Quiettouch Claim and addressing possession of the Equipment.

After continued discussions, an agreement was reached (the “Quiettouch
Settlement™) wherein the Receiver agreed to seek an order approving the transfer
of the Equipment to Quiettouch on an as-is where-is basis free and clear of any
liens, claims or encumbrances on the terms described in the Quiettouch
Settlement (the “Quiettouch Order”), and if the Quiettouch Order was granted,

then effective upon receipt thereof, among other things:

(i) Quiettouch agreed to withdraw the Quiettouch Claim submitted in the

Claims Process;

(ii)  Skyservice agreed to transfer its right, title and interest in and to the
Equipment, on an as-is where-is basis, to Quiettouch in exchange for

the withdrawal of the Quiettouch Claim as set out above; and
(iii)  releases were exchanged.
The Quiettouch Settlement agreement is attached hereto as Schedule “A”.

The Receiver is of the view that the Quiettouch Settlement and the requested
Quiettouch Order is appropriate and in the best interests of the estate and the

creditors of Skyservice for the following reasons:
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i There would be costs associated with determining the Quiettouch
Claim, such as costs of further litigation or appearances before a

claims officer, which would have imposed costs on the estate;

(i)  While the original purchase price of the Equipment was higher, the
Receiver understands that there is a limited market for the Equipment.
The two EOD’s received from arm’s length parties were both

significantly less than the Quiettouch Claim;

(iiiy  The Quiettouch Settlement eliminates any unsecured claim Quiettouch

may have had from the estate; and

(iv)  In light of the limited value of the Equipment and potential costs
-associated with determining the Quiettouch Claim and the possibility
that the Quiettouch Claim may be su;:cessful in whole or in part, the

Quiettouch Settlement represents a reasonable resolution.
14.  Accordingly, the Receiver respectfully seeks the Quiettouch Order.

The Receiver respectfully submits to the Court this, its Twelfth Report.
Dated this 21% day of September, 2011.

FTI Consulting Canada Inc.

in its capacity as receiver of

Skyservice Airlines Inc.

and not in its personal or corporate capacity

szl §F

Nigel D. Meakin Jamie T Engen
Senior Managing Director Managing Director
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Appendix A

Quiettouch Settlement Agreement
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SETTLEMENT AGREEMENT
(Quiettouch)

THIS SETTLEMENT AGREEMENT is made as of the 24th day of August, 2011

BETWEEN:

QUIETTOUCH INC.
(“Quiettouch™)
-and -

FTI CONSULTING CANADA INC,,
in its capacity as receiver (the “Receiver”) of the assets,
undertakings and properties of
Skyservice Airlines Inc. (“Skyservice”) and not in
its personal or corporate capacity
and without personal liability, for and on behalf
of itself as Receiver and Skyservice

WHEREAS:

A,

10538933

Quiettouch and Skyservice are or were parties to a Managed Services Agreement dated
October 8, 2008, as amended, modified, supplemented and assigned from time to time
(the “Agreement”) for the provision of Hosting Environment Services to Skyservice,
including hosting the Skyservice accounting system and its e-mail and voicemail
services.

In relation to the Agreement, the Skyservice equipment listed on Schedule “A” hereto
(the “Equipment”) was located on the Quiettouch premises.

FTI Consulting Canada Inc, (“FTI”) was appointed as receiver of all the assets,
undertakings and properties of Skyservice acquired for use in relation to a business
carried on by Skyservice pursuant to the Bankruptcy and Insolvency Act (Canada) and
Courts of Justice Act (Ontario), by order of the Ontario Superior Court of Justice (the
“Court”) dated March 31, 2010 (the “Receivership Order”). Pursuant to paragraph 3 of
the Receivership Order, the Receiver is empowered and authorized to execute this
Settlement Agreement on its own behalf as Receiver and in the name of and on behalf of
Skyservice.

Since the date of the Receivership Order, the Receiver continued to make payments to
Quiettouch until the Quiettouch services were no longer necessary on or about October
31, 2010.
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-
The Receiver sought the return of the Equipment from Quiettouch. However, Quiettouch
continues to be in possession of the Equipment over which it asserts a security interest
that it alleges was perfected by possession.

A claims process was conducted in the Skyservice receivership pursuant to the order of
Justice Morawetz dated July 27, 2010 (the “Claims Process”).

Quiettouch submitted a claim in the Claims Process for $363,408 on a secured basis (the
“Quiettouch Claim”).

On April 21, 2011, the Receiver issued a disallowance of the Quiettouch Claim (the
“Disallowance”).

Quiettouch disputed the Disallowance in accordance with the Claims Process and the
Receiver and Quiettouch have engaged in discussions with a view to resolving the
Quiettouch Claim and addressing possession of the Equipment.

NOW THEREFORE in consideration of the promises and the agreements herein
ed, and for other good and valuable consideration (the receipt and sufficiency of which

are hereby acknowledged by the parties hereto), it is agreed as follows:

1.

10538933

The Receiver will seek an order approving the transfer of the Equipment to Quiettouch on
an as-is where-is basis free and clear of any liens, claims or encumbrances on the terms
described herein (the “Vesting Order”) when it is before the Court at its next appropriate
Court attendance and Quiettouch shall offer its full support and cooperation in relation to
such motion.

With effect immediately upon receipt of the Vesting Order, without need for any further
steps or actions:

@) Quiettouch hereby withdraws the Quiettouch Claim submitted in the Claims
Process and -authorizes the Receiver to take any necessary steps and make any
necessary amendments to the Quiettouch Claim to effect the withdrawal of same;

(ii)  Skyservice transfers its right, title and interest in and to the Equipment, on an as-is
where-is basis, to Quiettouch in exchange for the withdrawal of the Quiettouch
Claim as set out above.

(i)  Quiettouch and its directors, officers and agents, release and forever discharge
each of Skyservice, the Receiver, FTT and their respective directors, officers and
agents (collectively, the “Released Skyservice Parties”) from any and all actions,
causes of action, liabilities, claims and demands whatsoever which it ever had,
now has or may hereafter have by reason of any cause, matter or thing whatsoever
existing up to the present time in respect of any of the Agreement, the Quiettouch
Claim and the Equipment (including but not limited to the condition of the



10538933
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Equipment, which Quiettouch expressly acknowledges is being transferred on an
as-is where-is basis with no representations or warranties whatsoever whether
express or implied).

(iv)  Each of the Receiver and Skyservice releases and forever discharges Quiettouch
and its directors, officers and agents from any and all actions, causes of action,
liabilities, claims and demands whatsoever which it ever had, now has or may
hereafter have by reason of any cause, matter or thing whatsoever existing up to
the present time in respect of the Agreement, the Quiettouch Claim and the
Equipment.

Quiettouch hereby agrees that it shall not sell, assign, dispose of or otherwise encumber
the Equipment in any way pending receipt of the Vesting Order and shall maintain the
Equipment in its current state during that time. Notwithstanding the foregoing,
Quiettouch may, at its option, use the Equipment in its ordinary course of business. If the
Vesting Order is not obtained by October 31, 2011, unless the parties hereto agree in
writing to extend that date, this Settlement Agreement shall be of no force or effect.

Quiettouch has authority to enter into this Settlement Agreement and has not assigned the
Quiettouch Claim to any other party. This Settlement Agreement will be binding upon
and will enure to the benefit of the parties hereto and their respective successors and
assigns,

This Settlement Agreement will be governed by and construed in accordance with the
laws of the Province of Ontario and the laws of Canada applicable therein.

This Settlement Agreement, including the schedules hereto, constitutes the entire
agreement between the parties hereto with respect to the subject-matter hereof. No
amendment to this Settlement Agreement will be valid or binding unless set forth in
writing and duly executed by all of the parties hereto. No waiver of any breach of any
provision of this Settlement Agreement will be effective or binding unless made in
writing and signed by the party purporting to give the same and, unless otherwise
provided in the written waiver, will be limited to the specific breach waived.

Time is of the essence of each provision of this Settlement Agreement.

This Settlement Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all of which taken together shall be deemed
to constitute one and the same instrument, and it shall not be necessary in making proof
of this Settlement Agreement to produce or account for more than one such counterpart.
Transmission of a copy of an executed signature page of this Settlement Agreement by
any party hereto to each other party hereto by facsimile transmission or e-mail in pdf
format, shall be as effective as delivery to the other parties hereto of a manually executed
counterpart hereof.
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IN WITNESS WHEREOF the parties have executed this Settlement Agreement as of the date set
out at the commencement hereof.

QUIETTOUCH INC.

By: d/! ( I(QJ/\/"" ”
Name: HAY L aND
Title: V¢, LACLATE AFeA S

10538933
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FTI CONSULTING CANADA INC.,

in its capacity as receiver (the “Receiver”) of the assets,
undertakings and properties of

Skyservice Airlines Inc. (“Skyservice”),

and not in its personal or

corporate capacity and without

personal liability, for and on behalf of

itself as Receiver and Skyservice

By: X— %/

N?‘mfi\ﬁ&@/&i T &£vec/
Title: mantgve Hreccror,

10538933



SCHEDULE “A”
List of Equipment
Equipment
Juniper ISG1000 x2
Juniper SA4500 x2

Cisco WS 3750 24TS x4
Cisco 3650g x2
Cisco MDS 9124 fiber switch x2
Pillar San
¢ Pillar Axiom 600 pilot
« Pillar Axiom 600 Pilot
e SATA Brick Storage x4
Compaq DL360 G5 x13
Compaq DL380 x3
HP Storage works MSL6030 x1

Netapp San

10538933
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Court File No. CV-10-8647-00CL

DRAFT
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) FRIDAY, THE 23rd DAY
)
JUSTICE MORAWETZ ). OF SEPTEMBER, 2011

IN THE MATTER OF THE RECEIVERSHIP OF

SKYSERVICE AIRLINES INC.
BETWEEN:
THOMAS COOK CANADA INC.
Applicant
-and -

SKYSERVICE AIRLINES INC,

Respondent
ORDER

THIS MOTION, made by FTI Consulting Canada Inc. in its capacity as court-
appointed receiver (the “Receiver”) of the undertaking, property and assets of Skyservice
Airlines Inc. ("Skyservice") for an order, among other things, approving the settlement of a
claim submitted by Quiettouch Inc. (“Quiettouch”) and vesting title to certain information
technology equipment in Quiettouch in return for a withdrawal of its secured claim (the

“Quiettouch Settlement”) was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the motion record of the Receiver (the “Motion Record”) including
the Twelfth Report of the Receiver dated September 21, 2011 (the “Twelfth Report”) and the

appendices thereto, and on hearing the submissions of counsel for the Receiver and those
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other parties present, no one appearing for any other person on the service list, although

properly served as appears from the affidavit of Swee Teen Yeoh sworn e, 2011 filed:

1. THIS COURT ORDERS that the time for service of the Motion Record is hereby
abridged so that this motion is properly returnable on September 23, 2011 and further service
thereof is hereby dispensed with;

2. THIS COURT ORDERS that defined terms used herein have the meaning given in the
Twelfth Report unless otherwise defined herein.

3. THIS COURT ORDERS that the Quiettouch Settlement is hereby approved.

4. THIS COURT ORDERS that all of Skyservice's right, title and interest in and to the
equipment listed on Schedule “A” hereto (the “Equipment”) is hereby transferred to
Quiettouch on an as-is where-is basis and shall vest absolutely in Quiettouch, free and clear of
and from any and all security interests (whether contractual, statutory, or otherwise),
hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise),
liens, executions, levies, charges, or other financial or monetary claims, whether or not they
have attached or been perfected, registered or filed and whether secured, unsecured or
otherwise (collectively, the "Claims") including, without limiting the generality of the
foregoing: (i) any encumbrances or charges created by the Order of the Honourable Justice
Gans dated March 31, 2010; and (ii) all charges, security interests or claims evidenced by
registrations pursuant to the Personal Property Security Act (Ontario) or any other personal
property registry system (all of which are collectively referred to as the "Encumbrances™)
and, for greater certainty, this Court orders that all of the Encumbrances affecting or relating

to the Equipment are hereby expunged and discharged as against the Equipment.
5. THIS COURT ORDERS that, notwithstanding:

a) the pendency of these proceedings;

b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of Skyservice and any

bankruptcy order issued pursuant to any such applications; and
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c) any assignment in bankruptcy made in respect of Skyservice;

the vesting of the Equipment in Quiettouch pursuant to this Order shall be binding on any
trustee in bankruptcy that may be appointed in respect of Skyservice and shall not be void or
voidable by creditors of Skyservice, nor shall it constitute nor be deemed to be a settlement,
fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other
reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other
applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly

‘prejudicial conduct pursuant to any applicable federal or provincial legislation.

6. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the
application of the Bulk Sales Act (Ontario).

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of
this Court, as may be necessary or desirable to give' effect to this Order or to assist the

Receiver and its agents in carrying out the terms of this Order.

8. THIS COURT DECLARES that the Quiettouch Claim is hereby withdrawn, released
and extinguished. '




SCHEDULE “A”

List of Equipment

Equipment
Juniper ISG1000 x2
Juniper SA4500 x2
Cisco WS 3750 24TS x4
Cisco 3650g x2
Cisco MDS 9124 fiber switch x2
Pillar San
s Pillar Axiom 600 pilot
o Pillar Axiom 600 Pilot
SATA Brick Storage x4
Compaq DL360 G5 x13
Compaq DL380 x3
HP Storage works MSL6030 x1

Netapp San
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